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QUESTIONS PRESENTED 

1. In a trial for housebreaking, did the lower court com¬ 
mit error in permitting the Government to introduce evi¬ 
dence tending to show that appellant and another person 
had, three days after the housebreaking offense, attempted 
to commit a housebreaking at the same premises by using 
the identical method employed in the case on trial? 

2. Did the trial court commit error in its instruction in re¬ 
gard to evidence of a crime other than the one charged in 
the indictment where there was no request for any instruc¬ 
tion and no objection to the instruction as given? 

3. Did the trial court commit error in permitting Govern¬ 
ment exhibits Numbers Five and Six to be sent to the jury 
room upon request by the jury for same? 


(i) 
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fSiuteb States: Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,860 

Dennis Surratt, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

On April 21, 1953, a two-count indictment was filed 
against appellant. The first count charged appellant with 
entering the store of one Leon Bregman with intent to steal 
property of another (housebreaking) in violation of Title 
22, Section 1801 of the District of Columbia Code. The 
second count charged appellant with the theft of property 
valued at about $24.00 from the same Leon Bregman (petty 
larceny) in violation of Title 22, Section 2202 of the Dis¬ 
trict of Columbia Code. (R. 1). A jury found appellant 
guilty on count one of the indictment and, on June 11,1953, 
appellant was sentenced to serve a term of imprisonment 
for a period of from two to six years (R. 5). 

The first witness called by the Government was Leon 
Bregman, a grocer, who lives and has a place of business 
at 300 L Street, S. W. Mr. Bregman testified that on April 

(1) 
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1, 1953, he was awakened at about 3:00 a. m. by a noise 
downstairs (in the store); be opened the window which 
was directly over the front door and observed two men four 
or five feet to the left of the front door. One of the men 
was picking up a package. Thereupon both men ran west 
on L Street. Mr. Bregman then summoned the police by 
phone. He went downstairs and observed that the glass in 
the front door of the store had been removed. In order 
to remove the glass in the front door the thieves had first 
removed four wooden strips which held the glass in place. 
These wooden strips were not broken. The glass was found 
by Mr. Bregman, intact, placed against the fence of the 
house next door. Sometime after the police arrived this 
glass was taken by one of the officers and placed in the 
kitchen of Mr. Bregman’s premises. Mr. Bregman dis¬ 
covered that about eight or ten cartons of cigarettes and 
about $10.00 in change had been stolen. He was not able 
to give any description of the two men involved. (App. 
pp. 23-24, 28). 

During the trial the prosecutor asked for, and was 
granted, permission to approach the bench. He explained to 
the court that he would like to prove that on April 4, 1953, 
there was an attempted housebreaking at the same store and 
the method employed was identical with that used on April 
1, 1953. The prosecutor informed the court that he could 
prove that appellant tried to enter the store on April 4th. 
He believed that this evidence was admissible to prove 
identity or to prove method (scheme or plan). Counsel 
for appellant stated that he did not believe this case fell 
within an exception to the general rule (that evidence of 
offenses other than that alleged in the indictment is not 
admissible). The court held that the proffered testimony 
was admissible because of its relevancy to the particular 
case on trial. (App. pp. 24-25). 

Mr. Bregman then testified that at about five o’clock in 
the morning of April 4th, 1953, he was awakened by a noise. 
Two men were again trying to gain entrance to the premises 
by removing the four wooden strips that secured the glass 
window in the front door. On this occasion Mr. Bregman 
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went downstairs and was able to observe tbe features of 
one of the men as he stood in front of the store trying to 
remove the wooden strips. Prior to the arrival of the po¬ 
lice, who had been summoned by Mr. Bregman, the two 
men ran down L Street. On this occasion the thieves were 
not able to gain entrance to the store; in fact, they were 
not able to remove all the wooden strips which secured the 
window in the front door. (App. pp. 25-27). 

The police arrived a few minutes after 5:00 a. m. on 
April 4th. After a conversation with Mr. Bregman the po¬ 
lice left the scene of the crime. They returned in a few 
minutes with appellant and a young man. This young man 
was identified by Mr. Bregman as the person he had ob¬ 
served trying to remove the wooden strips from his front 
door. (App. pp. 26, 28, 32). 

Officer Masters, the next Government witness, testified as 
an expert in regard to fingerprints. On April 1, 1953, this 
officer arrived at the scene of the crime at about 8:30 a. m. 
A piece of glass was identified to him by Mr. Bregman as 
coming from the front door of the store. Officer Masters 
described in detail the processing which he did to ascertain 
whether or not there were any fingerprints on the window. 
He found a portion of a palm print made in a downward 
position on the outside lower left hand corner of the glass 
with fingerprints directly opposite on the inside. There was 
also a palm print on the outside upper right hand corner 
with fingerprints directly opposite on the inside. The only 
print that was suitable for identification was the palm print 
on the outside of the lower left hand corner of the window. 
This print matched the palm print of appellant which was 
obtained by Officer Masters in Police Headquarters on 
April 4, 1953. (App. pp. 28-31). 

Officer Rush H. Svger, the arresting officer, was next 
called to the stand. He testified that on the morning of 
April 4, 1953, in response to instruction received over the 
radio, he went to Mr. Bregman’s market at 300 L Street, 
S. W. Mr. Bregman was standing at the door when he ar¬ 
rived. Officer Svger observed that the molding around the 
window in the front door had been broken. Some of the 
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molding was on the ground but some was still attached to 
the door. This officer also found a piece of knife blade in 
the doorway of the store. After finding the knife blade, 
and having a further conversation with Mr. Bregrnan, Of¬ 
ficer Svger left the premises. He discovered appellant and 
another man in the first block of M Street, S. W., which is 
about three blocks from the scene of the crime. A search 
of appellant revealed that he was carrying the handle of 
a knife. (App. pp. 31-33). 

At the close of the Government’s case appellant made a 
motion for a judgment of acquittal contending that there was 
no breaking. The court denied the motion on the ground 
that there was evidence of a breaking. (App. p. 34). 

Thereupon, appellant called Martha Surratt to the stand. 
She testified that she is the mother of appellant; that ap¬ 
pellant lives in her house and that on March 31st he came 
home between 10:00 p. m. and 12:00 p. m. Mrs. Surrat 
further testified that if the appellant had gone out she 
would have heard him. Finally, Mrs. Surratt stated that 
she saw her son every night although she finally admitted 
that she did not know whether she saw him on Friday night, 
April 3,1953. (App. pp. 34-35). 

The trial court then charged the jury and no excep¬ 
tion was taken by either appellant or the Government. In 
its charge, the court stated that the jury was not to con¬ 
sider whether appellant was guilty of any offense on April 
4th. The trial court further instructed the jury that this 
evidence was onlv to be weighed in determining whether 
the Government had established the charge contained in the 
indictment. (App. pp. 36-37). 

After the jury retired to deliberate, they requested the 
court to send them the knife which had been seized on April 
4, 1953, from the person of appellant and the knife blade 
which had been found at the scene of the crime on April 4, 
1953. Although appellant objected to this request the trial 
court sent these exhibits to the jury room. (App. p. 37). 
The jury found appellant guilty of housebreaking and not 
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guilty of petty larceny. As stated above he received a sen¬ 
tence of two to six years. 

STATUTES INVOLVED 

D. C. Code, § 22-1801. Definition and penalty. 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell¬ 
ing, bank, store, warehouse, shop, stable, or other 
building, or any apartment or room, whether at the 
time occupied or not, or any steamboat, canal boat, 
vessel, or other watercraft, or railroad car, or any yard 
where any lumber, coal, or other goods or chattels are 
deposited and kept for the purpose of trade, with intent 
to break and carry away any part thereof or any 
fixture or other thing attached to or connected with 
the same, or to commit any criminal offense, shall be 
imprisoned for not more than fifteen years. 

SUMMARY OF ARGUMENT 

1. In a criminal prosecution evidence of offenses wholly 
independent of the one for which the person is charged 
is generally not admissible. It is well settled however, 
that this rule has certain well defined exceptions under which 
evidence of other offenses is admissible “to the end that all 
relevant facts and circumstances tending to establish any 
of the constituent elements of the crime for which the 
accused is on trial may be made to appear.” Generally 
speaking, evidence of other crimes is competent to prove 
the specific crime charged, in order to establish (1) mo¬ 
tive: (2) intent: (3) the absence of mistake or accident; 
(4) a common scheme or plan embracing the commission 
of two or more crimes so related to each other that proof 
of one tends to establish the other; (5) the identity of the 
person charged with the commission of the crime on trial. 
In determining whether evidence of other and collateral 
acts should be admitted under these exceptions to the rule, 
the trial court is vested with a discretion which should not 
be interfered with on appeal unless it manifestly appears 
that the testimony has no bearing upon the question at 
issue. Evidence which tends to aid in identifying the ac¬ 
cused as the person who committed the particular crime 
under investigation is admissible. Thus, where offenses 
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of like character are committed by the same person or per¬ 
sons, in the same locality, within a period of time reason¬ 
ably near to the time of the offense on trial, testimony of 
such offense is relevant to the issue of identity. Further¬ 
more, in this case the evidence of the other crime is ad¬ 
missible as it tends to show a common scheme, plan or sys¬ 
tem embracing the commission of several related crimes. 
The contention of appellant that the identification was 
established bv the testimonv of Officer Masters who iden- 
tified the palm print on the glass taken from the door April 
1, 1953, as being that of appellant, overlooks the fact that 
appellant could have put his palm print on the glass after 
the crime had been committed. 

2. In assigning error to any part of a charge, or for 

any omission therefrom, it is essential in the trial court 

that a distinct objection be stated, with the ground upon 

which it is based. Since this was not done in the instant case 

appellant can not complain for the first time on appeal. 

In the absence of a request the failure of a trial court to 

give an instruction upon the purpose for the introduction 

of testimony dealing with crimes other than that charged 

in the indictment is not error. In anv event the instruc- 

•> 

tion of the trial court was proper. 

3. Government Exhibits Numbers Five (knife handle) and 
Six (knife blade) were properly admitted into evidence. In 
a jury trial the taking of exhibits by the jury to the jury 
room, is a matter of sound judicial discretion. Since the 
exhibits were properly in evidence the court did not abuse 
its discretion in honoring the jury’s request to send the 
exhibits to the jury room. 

ARGUMENT 

I 

The Government’s Testimony Showing Another Offense Was 

Proper 

Appellant contends that during the course of the prosecu¬ 
tion for housebreaking and larceny which occurred on April 
1, 1953, the trial court committed error in permitting the 
Government to introduce testimony which tended to show 
that appellant, during the early morning hours of April 4, 
1953, was guilty of attempted housebreaking at the same 
address the crimes alleged in the indictment were com¬ 
mitted. 


7 


Admittedly, it is a long-established rule, ingrained in 
our common law jurisprudence, that in a criminal prosecu¬ 
tion evidence of offenses wholly independent of the one for 
which the person is charged are generally not admissible. 
Laughlin v. United States, 67 App. D.C. 355, 358, 92 F. 2d 
506, 509 (1937); Hodge v. United States, 75 U.S. App. D.C. 
332, 126 F. 2d 849 (1952); Ryan v. United States, 26 App. 
D. C. 74, 83 (1905); Burge v. United States, 26 App. D.C. 
524, 535 (1906); Boyer v. United States, 76 U. S. App. D. C. 
397, 132 F. 2d 12 (1942). It is equally well settled, how¬ 
ever, that to this rule there are certain well defined ex¬ 
ceptions under which evidence of other offenses is admis¬ 
sible, “to the end that all relevant facts and circumstances 
tending to establish any of the constituent elements of the 
crime for which the accused is on trial may be made to 
appear.” Witters v. United States, 70 App. D.C. 316, 
106 F. 2d 837 (1939). See also: Bracey v. United States, 
79 U.S. App. D.C. 23, 25-26, 142 F. 2d 85, 87-88 (1944); 
Price v. United States, 53 App. D.C. 164, 289 F. 562 (1923). 
The exceptions are so numerous that it has been said to be 
difficult to determine which is more extensive, the doctrine 
or the acknowledged exceptions. United States v. Sebo, 101 
F. 2d 889 (7th Cir. 1939). And in Bracey v. United States, 
supra, this Court stated: 

The general rule is that, upon the trial of an accused 
person, evidence of another offense, wholly independ¬ 
ent of the one charged, is inadmissible. However, 
there are many exceptions to this rule, raised by the 
special circumstances of particular cases; to the end 
that all relevant facts and circumstances tending to 
establish any of the constituent elements of the crime 
of which the defendant is accused may be made to ap¬ 
pear. Thus, evidence of other criminal acts has been 
held admissible by this court when they are so blended 
or connected with the one on trial as that proof of one 
incidentally involves the other; or explains the cir¬ 
cumstances thereof, or tends logically to prove any 
element of the crime charged. Such evidence is ad¬ 
missible if it is so related to or connected with the 
crime charged as to establish a common scheme or 
purpose so associated that proof of one tends to prove 
the other, or if both are connected with a single pur¬ 
pose and in pursuance of a single object; as tv ell as to 
establish identity, guilty hnowledge, intent and motive. 
(Footnotes omitted; emphasis added). 
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These exceptions are also clearly stated in the leading 
case of People v. Molineux, 168 N.Y. 264, 61 X.E. 2S6, 294 
(1901), which statement was accepted and approved by this 
Court in Burge v. United States, supra, as follows: 

Generally speaking, evidence of other crimes is com¬ 
petent to prove the specific crime charged, when it 
tends to establish (1) motive; (2) intent; (3) the 
absence of mistake or accident; (4) a common scheme 
or plan embracing the commission of two or more 
crimes so related to each other that proof of one tends 
to establish the other; (5) the identity of the person 
charged with the commission of the crime on trial. 

In determining whether evidence of other and collateral 
acts should be admitted under these exceptions to the rule, 
the trial court is vested with a discretion which should not 
he interfered with on appeal unless it manifestly appears 
that the testimony has no bearing upon the question at 
issue. Moore v. United States, 150 IT. S. 57, 60, 14 S. Ct. 
26, 37 L. Ed. 996 (1893); Engles v. United States, 58 App. 
D. C. 122, 25 F. 2d 546 (1928); cert, denied 277 U. S. 609; 
United States v. Sebo, supra, and Price v. United States, 
53 App. D. C. 164, 166, 289 Fed. 562 (1923). This Court 
stated this rule in Partridge v. United States, 39 App. D. C. 
571 at 577 (1913) as follows: 

In determining the often difficult boundary line of 
exception to the rule, the trial court who hears all the 
witnesses and is familiar with all the circumstances of 
the case, is necessarily vested with certain discretion 
which ought not to be interfered with unless it mani¬ 
festly appears that the testimony lias no legitimate 
bearing upon the question at issue and is calculated 
to prejudice the accused in the minds of the jurors. 

In Williamson v. United States, 207 U. S. 425, 451, 28 
S. Ct. 212, 52 L. Ed. 271 (1908), the Supreme Court pointed 
out that the modern tendency is to give as wide a scope as 
possible to the investigation of facts; and evidence of a 
collateral fact, to be used as a basis of legitimate argument, 
is competent, even though it pertains to another offense, 
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if the inferences it affords may tend, even in a slight degree, 
to elucidate the inquiry, or to assist, though remotely, to a 
determination probably founded in truth. 

Within the well-recognized exceptions to the rule of ex¬ 
clusion above discussed, the authorities generally hold that 
evidence which tends to aid in identifying the accused as 
the person who committed the particular crime under in¬ 
vestigation is admissible, notwithstanding the fact that 
such evidence tends to show that the accused is guilty of 
other crimes for which he is not on trial. People v. Molineux, 
supra. Thus, where offenses of like character are committed 
by the same person or persons, in the same locality, within 
a period of time reasonably near to the time of the offense 
on trial, testimony of such offenses is relevant to the issue 
of identity. 1 Whiteman v. State, 119 Ohio St. 285,164 N. E. 
51 (192S); McGee v. Commonwealth,, 246 Ky. 445, 55 S. W. 
2d 382 (1932); People v. Jennings, 252 Ill. 534, 96 N. E. 
1077 (1911); State v. Caton, 134 Kan. 128, 4 P. 2d 677 
(1931); People v. Thau, 219 N. Y. 39,113 N. E. 556 (1916); 
State v. Harris, 153 Iowa 592,133 N. W. 1078 (1912); Engles 
v. United States, supra. In the Whiteman case the state was 
prosecuting two defendants for robbing one Ganzmiller on 
November 20,1927. At the trial the defendants endeavored 
to establish an alibi. The prosecution introduced not only 
the testimony of Ganzmiller, who identified the defendants, 
but also, and over the defendants’ objections, the testimony 
of the victims of two other robberies which the defendants 
were alleged to have committed on November 4 and 18,1927. 
These victims identified the defendants as having com¬ 
mitted the other tw^o robberies. Each of the robberies oc¬ 
curred in one neighborhood and within a radius of a mile 
and a half; in each instance the robberies were committed 
in the late evening; in each robbery was committed by two 
persons who, impersonating police officers by wearing uni- 

1 Although few authorities comment upon it, the so-called common 
scheme or plan exception and that referred to as the identity excep¬ 
tion overlap. See Judge Stephens concurring opinion in Martin v. 
United States , 75 U.S. App. D.C. 399 at 404, footnote 2,127 F. 2d S65 
(1942). 
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forms of bus drivers and carrying guns and flashlights, 
drove their car next to that of their victims, compelled them 
to stop and get out, and then robbed them. The defendants 
made no effort in anv of the cases to conceal the number on 
the license tag of their car. In affirming the ruling of the 
lower court admitting this testimony the Supreme Court 
of Ohio, speaking through Marshall, C. J., said: 

In its last analysis the problem is one of relevancy. 
In all cases, civil and criminal, evidence must be con¬ 
fined to the point in issue and must be relevant to the 
issue. The test of relevancy is not always an easy prob¬ 
lem. In any case a trial judge of experience is able to 
determine that certain lines of evidence are clearly 
relevant and certain other lines are clearly irrelevant. 
On the other hand, a twilight zone is frequently found, 
where the problem is one of great difficulty. The adju¬ 
dicated cases present a great variety of definitions of 
relevancy. It has been said that relevancy is that which 
conduces to the proof of a pertinent hypothesis. Again, 
it is said that the word “relevant” as applied to the 
admission of evidence, means that any two facts to 
which it is applied are so related to each other that 
according to the common course of events one of them, 
taken by itself or in connection with other facts, proves 
or renders probable the past, present, or future exist¬ 
ence or nonexistence of the other. The definition may 
be found substantially stated in a large number of cases. 
They do not render the task of the trial judge an easy 
one, because it still remains to determine whether they 
both legally and logically tend to elicit the truth. 

Then, the court stated: 

The cases and the text-writers lay down the further 
rule that legal relevancy, which is essential to admis¬ 
sible evidence, requires a higher standard of probative 
value. The mere fact that testimony is logically rele¬ 
vant does not in all cases make it admissible. It must 
also be legallv relevant. A fact which in connection 
with other facts renders probable the existence of a 
fact in issue may still be rejected, if in the opinion 
of the judge and under the circumstances of the case 
it is considered essentially misleading or too remote. 
The problem in the instant case is to determine whether 
the testimony of other offenses is too remote, or whether 
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it is more likely to mislead and bring about the con¬ 
viction of the defendants because of their participation 
in other crimes, rather than because of their participa¬ 
tion in the crime charged in the indictment. 

The court went on to say: 

In the trial of a person accused of a particular crime 
it is a general rule that evidence of previous or subse¬ 
quent commission of other crimes, not connected with 
that for which he is on trial, is not admissible. This 
rule is simple enough and is founded on reasons which 
have stood the test of time. The accused in fairness 
can only be expected to meet the accusations of the 
indictment, and is favored throughout with the pre¬ 
sumption of innocence of even those accusations. The 
real meaning of this rule is that evidence of collateral 
offenses must never be received as substantive evidence 
of the offense on trial. While the rule itself is funda¬ 
mental and well settled by a long line of adjudication, 
it is equally fundamental and well settled that in cer¬ 
tain classes of cases collateral offenses mav be shown 
as reflecting upon the mental processes or mental atti¬ 
tude of the accused, where intent or guilty knowledge 
is an essential element of the crime for which the de¬ 
fendant is on trial, or as throwing light upon the motive 
inducing the commission of the crime, or to prove 
identity of the defendant, where identity is an issue, 
and more especially where such collateral offenses have 
been executed according to a plan or method, and it is 
shown that the accused persons committed such other 
offenses, and in so doing followed the same plan or 
method as is shown to have been followed in the com¬ 
mission of the crime charged in the indictment. 

And the court concluded that: 

While it was primarily a question of identity, that 
being the only issue, the trial court ruled that evidence 
tending to show plan, method, or system would be rele¬ 
vant to the question of identity, these defendants hav¬ 
ing also been identified as the persons who committed 
the other offenses. The question is one of induction, 
and the larger the number of consistent facts the more 
complete the induction. It was for the court to deter¬ 
mine that there was some relation between the system 
followed in the offense charged in the indictment and 
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the systems pursued in the other offenses, and it was 
for the jury to determine whether there was a suf¬ 
ficiently large number of consistent facts to establish 
the identity beyond a reasonable doubt. 

In the McGee case, supra , evidence was introduced of two 
robberies allegedly committed by the defendant upon others 
in the neighborhood of the place where he committed the 
murder for which he was on trial. The evidence was held 
to be admissible, as falling within the exception to the gen¬ 
eral rule, namely to identify the defendant. The court, in 
quoting from the earlier case of Moore v. Commonwealth , 
188 Ky. 505, 222 S. W. 934, said: (55 S. W. 2d at 385) 

The crimes were all committed, in point of time, 
within the space of an hour and in the immediate neigh¬ 
borhood of each other, showing a systematic plan of 
criminal actions, and all fairly attributable to the same 
person. The evidence was relevant and competent, as 
conducing to prove the identity of the perpetrator of 
the crime at Foster’s, with that at Hutchens’, whom 
the evidence conduced to prove was the accused. 

It therefore seems apparent that since the evidence of 
the crime committed by appellant, in the same locality by 
the identical means on April 4, 1953, three days after the 
offense alleged in the indictment was admissible for the 
purpose of identification. 

Furthermore, an additional ground for the admission of 
the evidence of the other offenses exists in this case. Such 
evidence tends to show a common scheme, plan or system 
embracing the commission of several related crimes, and 
therefore it is admissible under a second exception to the rule 
of exclusion. 

During the early morning hours of April 1,1953, two men 
broke into the premises located at 300 L Street, S. W. The 
breaking was accomplished by removing the four wooden 
strips which hold the glass in the front door. After remov¬ 
ing the glass entry could easily be obtained. After certain 
property was taken two men escaped on foot. A finger print 
of appellant was later found on the glass which had been 
removed from the front door. 
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During the early morning hours of April 4, 1953, appel¬ 
lant and another attempted to break into the same premises. 
Again the method of the attempted entry was the same, i.e., 
by removing the wooden strips which hold the glass in the 
front door. Again the escape was on foot, only this time 
appellant and his partner in crime were later captured. It 
seems apparent that appellant and his partner had a crim¬ 
inal design to break into Mr. Bregman’s store for the pur¬ 
pose of stealing property therein, and the scheme used by 
appellant and his partner was to approach the premises in 
the early morning hours and remove the wooden strips 
which secure the glass in the front door. After these strips 
were removed the glass also was removed making entry 
possible. A scheme may be shown by evidence of the com¬ 
mission of other similar offenses. Scrape v. State, 189 Ark. 
221,71 S. W. 2d 460 (1934); State v. Collins, 126 Kan. 17, 266 
P. 937 (1928); Gears v. State, 203 Ind. 3S0, 180 N. E. 585 
(1932); Par amor e v. State, 47 Okla. Cr. 140, 286 P. 811 
(1930); State v. Gwynne, 142 Kan. 13, 45 P. 2d 849 (1935). 
In the Scrape case the defendant was being prosecuted for 
the crime of robbery of a filling station on November 9, 
1933. During the trial a witness for the state, and the oper¬ 
ator of another filling station in the same city was permitted 
to testify, over objection, that the defendant and two others 
attempted to rob him on November 10,1933, and that the de¬ 
fendant later admitted to him that he was one of the three 
boys that attempted to hold him up. In affirming the judg¬ 
ment the Supreme Court of Arkansas said: 

A number of decisions of this court are cited to the 
effect that evidence of other crimes is not admissible to 
prove guilt of the particular crime for which the ac¬ 
cused is on trial, for the reason that the state cannot 
resort to proof of his bad character as a circumstance 
from which guilt may be inferred. On the other hand, 
we have many times held that evidence of similar crimes 
closely connected with the crime charged is admissible, 
not only to show knowledge or intent, but to show a 
system, plan, or scheme of conduct on the part of the 
accused. 


14 


In the Collins case the defendant was prosecuted for 
stealing a harness. lie complained that the lower court 
committed error in admitting testimony that he had stolen 
harness from a number of other parties. In holding that 
such evidence was competent the court quoted from the case 
of State v. Mall, 112 Kan. 63, 209 P. 820 (1922) wherein the 
defendant was convicted of both grand and petit larceny, as 
follows: 

As part of the state’s case on the particular larcenies 
charged against her, it was competent to show that she 
had a system of thieving and that the particular thefts 
charged were pursuant to that system. 

It is therefore submitted that the evidence in question was 
admissible as tending to show a common scheme, plan or 
system embracing the commission of several related crimes, 
of Officer Masters (i.e., the identification of the palm print on 
Appellant now contends for the first time that the testimony 
the glass taken from the door April 1,1953, as being that of 
appellant) sufficiently established his identity as the person 
who was present at the scene of the crime when it was com¬ 
mitted. It is submitted by the Government that the evidence 
identifying appellant as the perpetrator of the crime on 
April 1, 1953, was not necessarily sufficient to establish his 
guilt, but in any event such a contention overlooks the 
fact that appellant might have put his palm print on the 
glass after the crime had occurred. This glass was found 
by Mr. Bregman placed against the fence of the house next 
to that in which the crime had been committed. Apparently 
this occurred shortly after Mr. Bregman discovered the 
crime. Although the glass was taken into the kitchen by a 
police officer there is no testimony as to whether this hap¬ 
pened ten minutes or three hours after the crime. (App. p. 
2S) It is therefore quite possible for appellant to have 
touched this glass after the crime occurred. Therefore, the 
identification of appellant was not definitely established. See 
People v. Jennings, supra. And it must be remembered that 
in this case appellant pleaded not guilty which put in issue 
every element of the offense charged, including that of iden- 
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tity of the appellant as the perpetrator of the crime. Fur¬ 
ther appellant had previously denied that he was in the 
vicinity (App. p. 33) and his defense was based on an alibi. 

In addition, it is submitted that appellant did not preserve 
his point that the evidence was inadmissible. At the time 
the prosecutor requested the trial court to admit the evi¬ 
dence of the crime of April 4th appellant took no exception 
other than to state that he doesn’t “see where it (the evi¬ 
dence) falls within the excepted rules.” After the court 
held that the evidence was relevant appellant made no 
objection. Further, no objection was made at the time the 
evidence was introduced. Consequently, appellant did not 
preserve this point in the court below and is therefore fore¬ 
closed from raising it in this Court for the first time. Depina 
v. United States, 78 U. S. App. D. C. 31,137 F. 2d 673 (1943); 
Sykes v. United States, 79 U. S. App. D. C. 97, 143 F. 2d 
140 (1944). 

II 

Appellant, Having Failed in the Court Below to Request an 
Instruction Upon the Purpose of the Evidence Which Was 
Introduced Concerning the Crime Committed on April 4th, 
Is Without Standing to Now Contest the Validity of the 
Instruction of the Trial Court. In Any Event the Instruction 
Given by the Trial Court Was Proper 

Appellant contends that the trial court committed error 
in failing to properly instruct the jury as to the limited 
purpose of the evidence concerning a crime not alleged in 
the indictment then being tried. 2 Appellant made no request 
for such an instruction, 3 and the law is now well settled 

2 Appellant indicates in his brief (P. 7) that the court should have 
informed the jury of the limited purpose of the testimony involving 
the crime committed on April 4 while the witnesses were giving it 
upon the stand. However, the law recognizes no such requirement. 
Bold v. United States, 265 F. 581 (9th Cir. 1920). 

3 At the close of the charge the court asked counsel to approach 
the bench. The following then occurred. (App. p. 37): 

The Court: Does the Government request any further charge? 

Mr. McLaughlin (the prosecutor): No, sir. 

[Continued on page 16] 
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that the failure to make an objection, and to state distinctly 
the matter to which he objects and the grounds for his ob¬ 
jection before the jury retires to consider its verdict 
bars him from now claiming that the trial court committed 
error in its charges. Rule 30, Federal Rules of Criminal 
Procedure, provides in pertinent part, as follows: 

* * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds for his objection. 

In Villaroman v. United States, 87 U. S. App. D. C. 240, 
242,184 F. 2d 261, 262 (1950), this Court carefully explained 
the necessity for strict compliance with this rule as a condi¬ 
tion to an assignment of error on appeal: 

In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in 
accordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. 

The reasoning set forth in Villaroman has been applied 
by the Federal Courts with virtual uniformity where, as in 
the instant case, it is contended for the first time on appeal 
that the trial court committed error in its charge to the jury. 
See Zieylor v. United States, 174 F. 2d 439 (9th Cir. 1949); 
United States v. Sherman, et al., 171 F. 2d 619 (2nd Cir. 
1948); United States v. Sutter, 160 F. 2d 754 (7th Cir. 
1947); Watts v. United States, 161 F. 2d 511 (5th Cir. 1947). 

And the state courts have held that, in the absence of a 
request, the failure of a trial court to give an instruction 
upon the purpose for the introduction of testimony dealing 
with crimes other than that charged in the indictment, is not 
error. State v. Vinyard, 160 Kan. 66,159 P. 2d 493 (1945); 
Buckley v. State , 131 Neb. 752, 269 N. W. 892 (1936); People 

[Continued from page 15] 

The Court: Do you have any, Mr. St. Angelo (defense counsel)? 

Mr. St. Angelo: None whatever. 

The Court: Any exceptions? 

Mr. St. Angelo: None. 
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v. James, 40 Cal. App. 2d 740,105 P. 2d 947 (1940); People 
v. Wilson, 25 Cal. 2d 341, 153 P. 2d 720 (1944). And see 
Herren v. People, 28 Colo. 23, 62 P. 833 (1900); People v. 
Hobbs, 297 Ill. 399, 130 N. E. 779 (1921). And see also one 
federal case: Breese v. United States, 203 F. 824 (4th Cir. 
1913). 

Finally, it is submitted that the instruction as given was 
proper. The trial court instructed the jury that they were 
not to consider whether appellant was guilty of any offense 
on April 4,1953, but were to use that evidence only as a guide 
in determining whether the Government established the 
charge contained in the indictment. In State v. Pierce, 59 
Ariz. 411,129 P. 2d 916 (1942) the Supreme Court of Arizona 
affirmed the lower court which had instructed that the jury 
was to consider the evidence of another offense only as it 
“may have a bearing upon the other offenses that he is 
alleged to have committed in this information.” 

It is therefore submitted that the instruction as given was 
proper. Even assuming, arguendo , that the court did com¬ 
mit error in its instruction appellant is foreclosed from now 
complaining as he made no request for an instruction in the 
District Court and did not object to the instruction as given. 

Ill 

The Trial Court Properly Sent Two Exhibits to the Jury Room 

Upon Request for Same 

Appellant further complains that the trial court commit¬ 
ted error in permitting Government Exhibits Numbers Five 
and Six to be sent to the jury room upon request for same. 
Government Exhibit Number Five is the blade of a knife 
found at the scene of the attempted housebreaking on April 
4, 1953 (App. p. 32). Government Exhibit Number Six is 
the handle of a knife found in appellant’s possession at the 
time of his arrest on April 4, 1953. (App. p. 33). Both 
these exhibits had previously been introduced in evidence. 
At the time of their admission into evidence appellant in¬ 
formed the court that he had “no objection.” (App. p. 34). 
As pointed out in Argument I, supra, the evidence which re- 
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lated to the offense of April 4,1953, (including Government 
Exhibits Xumbers Five and Six) was entirely proper as it 
not only proved the identity of appellant but also tended to 
show a common scheme, plan or system embracing the com¬ 
mission of several crimes. And it is well settled that in a 
jury trial the taking of exhibits by the jury to their room, 
or the refusal of the trial court to allow the jury to take 
exhibits to the jury room, is a matter primarily within the 
sound discretion of the court. Murray v. United States, 
76 U. S. App. D. C. 179, 130 F. 2d 442 (1942); Barber v. 
Stratton, 111 Vt. 43, 10 A. 2d 211 (1940); Williams v. Lum¬ 
berman’s Ins. Co. of Philadelphia, 332 Pa. 1, 1 A. 2d 658 
(1938); Dougherty Real Estate Co. v. Gast, et al., 95 S. W. 
2d 877 (1936); Toledo Traction Co. v. Cameron, 137 F. 48 
(6th Cir. 1905). Consequently, the ruling of the lower court 
in this regard should not be disturbed unless there is a clear 
abuse of discretion. Here the exhibits were properly in evi¬ 
dence. Therefore, no abuse of discretion exists in the instant 
case. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the lower court be affirmed. 

Leo A. Rover 

United States Attorney 

Lewis A. Carroll 
Arthur J. McLaughlin 
Samuel J. L’Hommedieu, Jr. 

Assistant United States Attorneys 
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APPENDIX 

16 Leon Bregman, a witness produced for and on be¬ 
half of the United States, having first been previously 

duly sworn according to law, was examined and testified as 
follows: 

Q. Where do you live ? 

A. 300 L Street, Southwest. 

Q. What do you occupy there ? 

A. Grocery store and apartment there. 

Q. Where do you live with reference to the store? 

A. Over top of the store. 

17 Q. What time did you close the store on March 
31st? 

A. About 9:00 o ’clock. 

Q. In the evening? 

A. That night. 

Q. Where did you go ? Did you go upstairs ? 

A. On that particular night I went out. I came back 
to the house about 12:00 o’clock. 

Q. After you came back to the house about 12:00 o’clock 
did you have occasion to go downstairs? 

A. No, I did not. 

Q. About three o’clock in the morning did something 
happen there? 

A. Yes, it did. 

Q. What happened about three o’clock? That would be 
April 1st. 

A. That is right. 

Q. What happened about three o’clock on April 1st? 

A. I was awakened by a noise downstairs. 

Q. As a result of hearing the noise what did you do ? 

A. I opened the wundow. 

Q. Where is the window? 

A. It is facing the street. The window I opened is di¬ 
rectly above the front door. 

18 Q. What did you see when you opened the window? 
A. I saw two men outside. 

Q. Where were the men ? 

A. They were in front of my store. 

Q. Where, in reference to the front door? 

A. In reference to the front door? 

Q. Yes? 

A. Well, approximately four or five feet to the left of 
the door. 

Q. Just tell us in your own way what did you observe 
when you opened the window? 
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A. I saw these twro men outside. One of them was pick¬ 
ing up a package. They evidently- 

Q. What happened after you saw one of the men pick up 
the bag? 

A. They ran up L Street. 

Q. Were you able to identify those men? 

A. No, I was not. 

19 A. I telephoned the police. 

Q. Did you come downstairs? 

A. I did. 

Q. That would be in the store? 

A. That is right. 

Q. How was the window’ removed? 

20 A. The window is held in place by wooden strips. 
Those wrooden strips w’ere taken out of their place. 

The window’ itself is held in bv small nails. Those nails 
were taken out and the glass slipped out of its place. 

Q. Did you find the glass? 

A. Yes, sir. 

Q. Where w’as the glass? 

A. Placed against the fence of the house next door. 

Q. Was there anything missing? 

A. Cigarettes w’ere missing. 

Q. How’ many cigarettes ? 

A. Eight or ten cartons. 

Q. What is the value? 

A. They cost $1.74. 

Q. What else? 

A. The change w’as taken out of the register. I don’t 
ordinarilv leave it there. 

21 Q. Howr much was it? 

A. I would roughly estimate it $10.00, more or 

less. 

Q. In regard to the tw’o men you saw running away could 
you give us some description of those two men ? 

A. I could not. I am sorry. 

Mr. McLaughlin: May we approach the bench, your 
Honor? 

The Court: You may. 

(At the bench.) 

Mr. McLaughlin : Your Honor, for the purpose and on 
the theory of identification, I wrould like to show, as I say, 
this indictment charges this defendant on April 1st he broke 
in the store. It also shows how the store w’as entered by 
removing the molding. The Government at this time, in 
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regard to the palm prints found on the window, the Govern¬ 
ment would like to show on April 4th that this same defend¬ 
ant attempted to enter this store by the same method by 
trying to remove the molding from the window, that he 
was found within a block of the store at five o’clock in the 
morning. In addition to that w T hen the window was found 
a blade of a knife was also found and when the defendant 
was arrested on his person was found the rest of the 
22 knife, which would indicate he was the one who 
removed the window on April 4th. This witness can 
identify the man as the one he saw on April 4th. In other 
words, he ran downstairs. 

I appreciate the law is very strict, but there are excep¬ 
tions. 

The Court: What exception do you say applies to this? 

Mr. McLaughlin: I say this, first on the method, and 
second on identity. I tried to get a case in point and I 
was unable to get it. 

24 Mr. McLaughlin: As I say, your Honor, the evi¬ 
dence will show we have the molding for the second 

25 offense. We have got the knife found on the defend¬ 
ant and the blade found at the store and the defend¬ 
ant was arrested at five o’clock in the morning. 

Mr. St. Angelo: The second time he was picked up he 
was convicted of attempted housebreaking and is now 
serving time. 

Mr. McLaughlin: Sixty days, he is serving for at¬ 
tempted housebreaking on the second offense. 

The Court: Anything further, Mr. St. Angelo on this 
point? 

Mr. St. Angelo: I don’t see where it falls within the ex¬ 
cepted rules. 

The Court: The Court believes that the proffered testi¬ 
mony is admissible because of its relevancy to the particu¬ 
lar case on trial. As the Court understands this rule of 
law, it is if evidence is material and relevant to the trial 
of the case. I had occasion four or five years ago to review 
this subject and I believe, under the circumstances, the evi¬ 
dence is admissible. 

You may proceed. 

By Mr. McLaughlin: 

Q. Now, Mr. Bregman, calling your attention to April 
4,1953, did you close your store on the night of April 3rd? 

A. Yes, sir. 
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Q. About what time? 

A. April 3rd, was that Saturday night? 

Q. Yes? 

26 Q. Now, about five o’clock in the morning, or four 
o’clock in the morning of April 4th, did something 

happen at the store? 

A. Yes, sir. 

Q. What time would you say it was on April 4th some¬ 
thing happened at the store? 

A. About five o’clock in the morning. 

Q. At that time where were you? 

A. I was in bed. 

Q. Did there come a time when you got out of bed? 

A. Yes, sir. 

Q. How come? 

A. I was awakened by a noise. 

Q. When you heard the noise what did you do ? 

A. I went downstairs. 

Q. Was that in the store? 

A. Directly in the back of the store. 

Q. What did you do when you went down there? 

A. I saw a man standing in front of my door. 

Q. Is that the same door that you were talking 

27 about that had been entered on April 1st? 

A. Yes, sir. 

Q. What was this man doing, if anything, at the front 
door? 

A. He was trying to remove the same strips. 

Q. Were those the same strips that had been removed 
on April 1st? 

A. Yes, sir. 

Q. What did you do when you saw this man at that time? 
A. I called the police. 

Q. When you called the police did you go to the front of 
the store? 

A. Yes, sir. 

Q. What happened to the man you say was attempting to 
remove the molding? 

A. He was arrested. 

Q. What happened after you saw him at the door? 

A. He ran down the street. 

Q. Did you get a look at the man? 

A. Yes, sir. 

Q. Were you able to identify him? 

A. Yes, sir. 

Q. Do you see him in Court today? 
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A. No, I do not. 

Q. When you went to the door, what happened? 

28 Did you inspect the door? 

A. Yes, sir. 

Q. What was the condition of the door? 

A. Part of the wood strips had been removed. 

Q. Could you tell us whether or not there was more than 
one man at the door? 

A. I saw one man at the door, but there were two men 
there that morning. There were two men. 

Q. On April 4th? 

A. There "were two men. 

Q. Where did they go? 

A. They ran down L Street, but they were later picked 
up by the police. 

Q. Had the store been entered that morning on April 4th ? 
A. No, it had not. 

Mr. McLaughlin: I don’t believe that I have any fur¬ 
ther questions. 

Cross-examination. 

By Mr. St. Angelo : 

29 Q. Have you ever seen this particular defendant 
in your store? 

A. I can’t say. I can say positively I have never seen 
him. 

Q. You testified vou were awakened at 3:00 a. m., April 
1st? 

A. Yes, sir. 

30 Q. You can not say it was the defendant in the 
Court Room? 

A. No, I can not say postively. 

Q. Did they run north on Third Street or L Street? 

A. They ran west on L Street. 

Q. When you went downstairs did you find the glass that 
had been removed ? 

A. I found it placed against the iron fence of the house 
next door to me. 

Q. Was it intact? 

A. Was it all in one piece? 

Q. Yes? 

A. Yes. 

Q. Were the wooden strips in one piece? 

A. Yes, sir. 
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Q. All of them ? 

31 A. Yes, sir. 

Q. Is that four strips of wood? 

A. Four strips of wood; yes, sir. 

Q. None of them were broken? 

A. I don’t think any were broken the morning the glass 
was removed. 

32 Q. Did these officers make an examination of the 
glass removed from your door? 

A. No. One of the officers carried the glass into the 
store. 

Q. Did you see the finger print man examine the glass? 
A. I did. 

33 Redirect examination. 

By Mr. McLaughlin : 

Q. On the morning of April 4th, 1953, you say when you 
saw the man you notified the police? 

A. That is right. 

34 Q. Did there come a time when the x>olice returned 
to the store? 

A. Yes, sir. 

35 Q. Did they have anyone with them at that time ? 

A. Yes, sir. 

Q. Who did the police have with them? 

A. Two young men. 

Q. Do you see any of the men the police had with them 
in the Court Room? 

A. I see one. 

Q. Will you point him out? 

A. Right over there. (Indicating the defendant). 

Q. The other man they had with them, could you identify 
him ? 

A. I could, yes. 

Q. And you identified the other man as whom ? 

A. As being the man standing in front of the door. 

Q. In the window that morning? 

A. Yes, sir. 

36 Thereupon, A. B. Masters, a witness produced for 
and on behalf of the United States, having first been 

previously duly sworn according to law, was examined and 
testified as follows: 
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Direct examination : 

Q. Now, Officer Masters, talk loud so we can all hear you. 
What is your name? 

A. A. B. Masters. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. I am, Sir. 

37 The Court: Do you stipulate the qualifications of 
this man as a finger print expert? 

Mr. St. Angelo : Yes, sir. 

Q. On April 1st, 1953, do you recall going to the address 
300 L Street, Southwest, in the District of Columbia? 

A. I do. 

Q. What time did you go there? 

A. About 8:30 in the morning. 

Q. WTiat did you do, if anything, with that plate glass 
window? 

A. This piece of glass was in a room in the rear of the 
store. 

Q. Was that glass identified to you ? 

38 A. It was, yes. 

Q. By whom was it identified ? 

A. By the complaining witness, Mr. Bregman. 

Q. As coming from where? 

A. From the front door of his store. 

Q. And that is 300 L Street, Southwest? 

A. That is correct. 

41 Q. Now, in regard to the print you found on the 
top right hand corner could you tell whether or not 

that was made by the left or right hand? 

A. I was able to determine it was made by the right hand, 
but not make a positive identification. 

Q. In reference to the print you found in the lower left 
corner, what did you do with that? 

A. After I processed it- 

42 Q. I show you G-overnment’s Exhibit marked for 
identification No. 1, Officer, and I will ask you to 

identify it as what? 

A. A part of it. 

Q. Part of what? 

43 A. A part of the palm print. It is a portion of the 
left palm underneath the little finger. 

Q. In regard to the Exhibit marked for identification as 
Government’s Exhibit No. 1, does that indicate anything 
to you, or show anything? 
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A. To me, I can very easily determine it is the left hand. 
I can also see it is a very good palm print. By that, I 
mean it would be very easy to make an identification some 
time later on. 

44 Q. On the morning of April 4,1953, did there come 
a time when you saw a person who was identified to 

you as Dennis Surratt? 

A. That is correct. 

Q. Do you see him in Court today? 

A. I see him. 

Mr. McLaughlin: Let the record show he pointed to the 
defendant. 

By Mr. McLaughlin: 

Q. On the morning of April 4, 1953, did you take any 
finger prints or palm prints of the defendant Dennis Sur¬ 
ratt ? 

A. I did, about 9:15 in the morning. 

45 Q. Showing you Government’s Exhibit No. 2 for 
identification, will vou identifv that? State what 

it is. 

A. That is the left palm of the defendant I took in the 
Bureau of Identification on April 4, 1953. 

47 Q. With regards to Government’s Exhibits for 
identification Nos. 1 and 2, have you made pictures 

of those? 

A. Yes, sir. 

Mr. McLaughlin: May I pass these to the jury? 

The Court: Are they all identical? 

Mr. McLaughlin: Yes, sir. 

48 Q. After you made the comparison would you say 
the print was made by the same man who made them 

on Government Exhibit No. 1 ? 

A. I would, yes. 

50 Cross-examination : 

Q. Officer, on April 1st, what time did you arrive at Mr. 
Bregman’s store? 

A. I would judge around 8:30 in the morning. 

Q. You went directly to the back of the store? 

A. I went in the front first. I did not know what had 
happened. I made inquiry as to what had happened. 

51 Q. Did you make any inquiries of the police officers? 
A. There were none there. 
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54 Q. As to the palm print you found in the lower left 
hand corner of the glass how far would you say in 
measurement as best you can recollect was it from the 
extreme corner? 

A. The right side, you mean? 

Q. That would he the lower left? 

A. I would say probably four or five inches. 

56 Q. Well, on the opposite side of the glass, what did 
you find, Mr. Masters? 

A. On the inside of the glass? 

Q. Yes, in this particular area? 

A. There were five partial fingers on the inside. 

57 Q. You could not clearly identify any of these 

58 prints on the outside of the glass, could you ? 

A. The onlv identification I could make on this 
would be tentative. By that, I mean the type of pattern it 
was, and possibly one or two points of identification, but as 
far as making a definite identification, no. 

Q. You could say for a certainty you could not make any 
absolute identification as to whose finger prints they were, 
as to whose fingers they belonged to? 

A. That is correct. 

60 Q. You were questioned on direct examination how 
you were able to determine whether this palm print 

was made by the right hand. The one I am referring to is 
the lower left hand corner. 

A. I don’t recall answering it as you have indicated it. 
It has been my understanding from the beginning, in fact, 
I know from the beginning that was the left palm, so there 
was no misunderstanding on my part. 

61 Q. As we face the glass this way in the outer right 
hand corner there was no identifiable palm print ? 

A. That is correct. 

63 Rush H. Syger, a witness produced for and on 
behalf of the United States, having first been previ¬ 
ously duly sworn according to law, was examined and testi¬ 
fied as follows: 

Direct examination: 

Q. Are you a member of the Metropolitan Police Depart¬ 
ment? 

A. I am. 

Q. During the month of April what precinct were you 
connected with? 

A. No. 4. 
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Q. That is in what section of Washington? 

A. Southwest. 

Q. Calling your attention specifically to April 4, 1953, 
do you recall what hours you were working? 

64 A. Yes, I do. 

Q. On that morning of April 4, 1953, did you go to 
the premises 300 L Street, Southwest? 

A. I did. 

Q. When you arrived who did you see ? 

A. Mr. Bregman. 

Q. Where was Mr. Bregman on the morning of April 4? 
A. He was standing in the door. 

Q. Did you talk to Mr. Bregman after arriving there? 

A. Yes, sir. 

Q. Did you make an examination of the premises? 

A. Yes, sir. 

Q. What examination did you make ? 

A. I noticed the molding around the window of the front 
door. 

Q. What was the condition of the molding? 

A. It was broken. 

Q. What did you do ? 

66 A. I found a piece of knife blade. 

Q. Have you got that knife blade with you? 

A. I do have it. 

Mr. McLaughlin: Your Honor, may we mark that for 
identification as Government’s Exhibit No. 5. 

The Court: Mark it for identification Government’s 
Exhibit No. 5. 

Q. Showing you Government’s Exhibit marked for iden¬ 
tification No. 5,1 will ask you to identify that. 

67 A. A piece of knife blade. 

Q. A piece of knife blade that you found where? 

A. In the doorway of the store, on the ground. 

Q. That store is located at what address? 

A. 300 L Street, Southwest. 

Q. You found that on the morning of April 4th? 

A. I did. 

Q. Did vou receive any information from Mr. Bregman? 
A. I did. 

Q. After receiving the information and finding the other 
Exhibits, Nos. 4 and 5 for identification, where did you go 
and what did you do? 

A. After we left the store we went in the immediate 
vicinity and I found the defendant in the first block of M 
Street, Southwest. 
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Q. Was there anyone with him? 

A. There was another fellow with him. 

68 Q. The place where you found the defendant, how 
far would you say that was from 300 L Street? 

A. Approximately three blocks. 

Q. Did you place the defendant Dennis Surratt under 
arrest at that time 
A. I did. 

Q. Did there come a time when you searched the person 
cf Dennis Surratt? 

A. There did. 

Q. Where did you search the defendant? 

A. In the 100 block of M Street where I arrested him. 

Q. And you had placed him under arrest? 

A. Yes, sir. 

Mr. McLaughlin: May we have this marked for identi¬ 
fication as Government’s Exhibit for identification No. 6, 
your Honor? 

The Court: It may be marked. 

69 Q. I show you Government’s Exhibit No. 6 for 
identification and ask you whether or not, Officer, 

you can identify that? 

A. I can. There is a cross on the end of the handle. 

Q. And you identify Government’s Exhibit No. 6 for 
identification as what? 

A. As the handle of a knife. 

Q. Where did you recover Government’s Exhibit No. 6 
for identification? 

A. I found that in Surratt’s pocket. 

Q. In his pocket? 

A. Yes, sir. 

Q. Did you question Surratt at that time? 

A. I did. 

Q. What questions did you ask him and what answers 
did he give? That is, in reference to the store of Mr. 
Bregman ? 

A. The only thing he gave me at the time was he just 
denied being in the neighborhood of L Street. 

Q. Did you question him at all as to what he was doing 
up at that hour of the morning? 

A. I did. 

Q. What did he say? 

A. He said that he and the fellow with him was just 
out drinking that night. 
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Cross examination. 

Q. You got the call from the precinct! 

A. Over the two-way radio. 

72 Q. When did you search the defendant! 

A. At the scene in the 100 block of M Street. 

73 (Witness excused.) 

Mr. McLaughlin: Your Honor, the Government at this 
time would like to offer in evidence Government’s Exhibits 
marked for identification Nos. 4, 5 and 6, and that closes 
the Government’s case. 

The Court: Any objection? 

Mr. St. Angelo : No objection. 

The Court: Admitted. 

Mr. St. Angelo: I would like at this time to enter a 
motion for a judgment of acquittal, inasmuch as there has 
not been established any evidence of any breaking whatever. 
The Court: Have you finished? 

Mr. St. Angelo : Yes, sir. 

The Court: I think there is evidence of breaking, Mr. 
St. Angelo, in the testimony of Mr. Bregman. Leon 

74 Bregman testified when he looked out the window 
he saw one of the men pick up a package and when he 

examined the store he found eight or ten cartons of ciga¬ 
rettes missing. I think there is prima facie evidence of 
entrance. 

Martha Surratt, a witness produced for and on behalf 
of the defendant, having first been previously duly sworn 
according to law, was examined and testified as follows: 

Direct examination. 

By Mr. St. Angelo: 

Q. What is your name? 

A. Martha Surratt. 

Q. Would you please speak louder so I can hear you way 
back here ? 

75 Q. Where do you live? 

A. 423 Temple Court, Southwest. 

Q. Mrs. Surratt, are you in any way related to the de¬ 
fendant in this case? 

A. Yes, I is. 

Q. Will you state the nature of that relationship? 

A. I am his mother. 

Q. Mrs. Surratt, your son Dennis Surratt was appre- 
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hended by the police during the first week in April of this 
year. Prior to that time where was he living? 

76 A. With me. 

Q. At the same address you stated before ? 

A. Yes, sir. 

Q. During the last week in March, do you recollect the 
usual time your son returned home at night? 

A. Sometime ten. Sometimes it would be twelve when 
he would come in. 

Q. Between ten and twelve? 

A. Yes, sir. 

Q. Would you hear him when he would come in? 

A. Yes, I always hear him because I can’t sleep at night. 
Q. You would hear him if he came in? 

A. Yes, sir. 

Q. You say you had difficulty sleeping? 

A. Yes. I have heart trouble. 

77 Q. If he -went to the bath room would you hear 
him? 

A. I sure would. 

Q. And why would you? 

A. Because I didn’t sleep at night. 

Q. Do you recollect on the evening of March 31st what 
time your son came home? 

A. The usual time about ten or twelve o’clock. That is 
as close as I can figure. 

Q. Then, to the best of your recollection, Mrs. Surratt, 
your son returned home between the hours of ten and twelve 
on the evening of March 31st? 

A. Yes, sir. 

Q. Is it also your testimony if he went out during 

78 that night or early morning you would know it? 

A. I sure would. 

Cross-examination. 

By Mr. McLaughlin : 

Q. Can you tell us whether or not on March 31,1953, that 
vour son was in the house at ten o’clock that night? 

A. He was in the house at ten. 

Q. You are positive of that? 

A. Yes, sir. 

Q. I will tell you, Mrs. Surratt, that following Friday was 
the 3rd of April. Friday night, did you see your son that 
night ? 

A. Yes, sir. 
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79 Q. Did he come home and go to bed at ten o’clock? 
A. On Friday the 3rd ? 

Q. On the 3rd of April, yes, Madam? 

A. April 3rd. 

Q. April 1st was on a Wednesday, April 2nd, Thursday 
and April 3rd was Friday. Now did you see him on that 
Friday night? 

A. I saw him every night. 

Q. Did you see him go to bed at ten o’clock Friday night? 
A. I don’t know. 

80 (Counsel for the respective parties thereupon sum¬ 
med up the case as follows:) 

Mr. McLaughlin : If it please the Court, and ladies and 
gentlemen of the jury, in my opening statement I told you 
what I intended to prove and whether or not the Govern¬ 
ment has satisfied you beyond a reasonable doubt the de¬ 
fendant is guilty is for you to decide. 

82 His Honor will tell you that evidence is not shown 
to you for the purpose of showing this man broke into 
the store on April 4th. It is not a question here for 

83 vou to decide whether he was guiltv of breaking in on 
April 4th. That evidence is merely for the purpose 

of showing to you that he is the man who entered the store 
on April 1st. In other words, we show you the evidence of 
the palm print on April 1st. This other evidence we show 
you on April 4th. Does that further identify this man as the 
man who committed the crime on April 1st? Consider the 
palm print and other evidence, put that all together and say 
is he the man who entered the store on April 1st. It is for 
the purpose of identification. Also for showing the method, 
to show whether the store was entered April 1st. I say when 
you consider the evidence of the palm print on April 4th with 
the additional evidence we have shown you found on April 
4th that further establishes the identity on April 1st. 

87 Charge of the Court 

92 The Court admitted, after a rather long conference 
at the Bench, certain circumstances which occurred on 
April 4th. You should not consider whether this defendant 
was guilty of any offense on April 4th. The reason the Court 
admitted that evidence was to permit you to utilize it to 
guide you in your determination as to whether the Govern¬ 
ment has established its charge which it alleges occurred 
on April 1st. I repeat, therefore, that you should not specu¬ 
late or try to reach any determination as to whether this 
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defendant did or did not attempt to break in on April 4th. 
The only purpose is to permit you to weigh it in deter¬ 
mining whether the Government has established the charge 
which it says occurred on April 1st. 

93 There are two counts in the indictment. You must 

94 make a finding upon each. Your verdict as to the first 
count may be either guilty or not guilty. Your ver¬ 
dict as to the second count may be either guilty or not guilty. 
It is necessary that all twelve of you agree. 

Will counsel approach the bench? 

(At the bench.) 

The Court: Does the Government request any further 
charge ? 

Mr. McLaughlin: No, sir. 

The Court: Do you have any, Mr. St. Angelo? 

Mr. St. Angelo : None whatever. 

The Court: Any exceptions? 

Mr. St. Angelo: None. 

(Thereupon, at 4:30 o’clock, p. m., the jury retired to 
consider of its verdict.) 

The Court: Gentlemen, since the hour is getting rather 
rate, -the Court promises to bring the jury in and instruct 
them noi to discuss this case with anyone. I have a feeling 
when this hour is reached the jury may get a little impetu¬ 
ous and hasty without giving too much thought as to 

95 what the facts are. 

The record should indicate that the jury requested 
the Court to send to them Exhibits Nos. 5 and 6, the 
knife and the knife blade, which had been admitted in evi¬ 
dence. Although the defendant’s attorney objected to this, 
the Court sent them to the jury room. I make that observa¬ 
tion so if you have any basis for further action it will be a 
matter of record. 

96 (Whereupon, at 5:30 o’clock, p. m., the jury was 
excused until 10:00 o’clock, a. m., Wednesday, June 

11, 1953.) 
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